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TURKS AND CAICOS ISLANDS

COURT LIVE LINK (REMOTE PARTICIPATION)

ORDINANCE 2020
(Ordinance 32 of 2020)
ASSCRL... oo oeeeee e eeee e eeeee s e 10" December 2020
Publication in Gazette..............................18" December 2020
Commencement............................in accordance with section 1

AN ORDINANCE TO MODERNISE AND CONSOLIDATE THE LAW
RELATING TO THE USE OF LIVE AUDIO LINK AND LIVE VIDEO LINK
(LIVE LINK) TO ALLOW FOR REMOTE PARTICIPATION IN ANY
PROCEEDINGS IN ANY COURT OR TRIBUNAL CONSTITUTED UNDER AN
ORDINANCE OF THE ISLANDS AND FOR RELATED PURPOSES

ENACTED by the Legislature of the Turks and Caicos Islands.

PART I

PRELIMINARY

Short title and commencement

1.(1) This Ordinance may be cited as the Court Live Link
(Remote Participation) Ordinance 2020 and shall come into
operation on such day as the Governor may appoint by Notice
published in the Gazette.



(2) Different dates of commencement may be appointed for
different provisions and different purposes.

Interpretation
2.(1) In this Ordinance—

“court” means any court or tribunal having jurisdiction pursuant
to any Ordinance of the Islands;

“live link” means a live video link or a live audio link;

“participant” in relation to a proceedings means any of the
following persons—

(a) a party to the proceedings;

(b) a defendant to the proceedings;

(c) an accused person in custody;

(d) a witness;

(e) ajudge or magistrate or member of a tribunal,
(f) aregistrar presiding over a proceedings;

(g) a member of a jury;

(h) alegal representative acting in the proceedings;

(i) an interpreter or other person appointed by the
court to assist in the proceedings;

(j) the clerk to the court or secretary to the tribunal;
(k) arepresentative of the press;

() any other person directly involved in a
proceedings whom the court considers
appropriate.

“proceedings” means any proceedings in any court;
(13 . 29 . :
recording” means a recording on any medium—

(a) of a single image, a moving image or any sound;
or

(b) from which a single image, a moving image or any
sound may be produced or reproduced;

“transmission” means any transmission by electronic means of a
single image, a moving image or any sound.

(2) A “live video link™ in relation to a person taking part
in proceedings, is a live television link or some other arrangement
which —



(a) enables a person to see and hear all other persons
taking part in the proceedings who are not in the
same place as the person; and

(b) enables all other persons taking part in the
proceedings who are not in the same place to see
and hear the person.

(3) A “live audio link” in relation to a person taking part
in proceedings, is a live telephone link or other arrangement
which —

a) enables a person to hear all other persons takin
. p . p . g
part in the proceedings who are not in the same
place as the person; and

(b) enables all other persons taking part in the
proceedings who are not in the same place to hear
the person speaking.

(4) Proceedings are conducted wholly as video
proceedings if—

(a) directions have been given for all of the persons
taking part in the proceedings to do so through a
live video link; and

(b) all those persons take part in the proceedings with
those directions.

(5) Proceedings are conducted wholly as audio
proceedings if—

(a) directions have been given for all of the persons
taking part in the proceedings to do so through a
live audio link; and

(b) all of those persons take part in the proceedings in
accordance with those directions.

(6) An image or sound is transmitted—

(a) through a live video link if it is transmitted as part
of a person’s participation in court proceedings
through a live video link;

(b) through a live audio link if it is transmitted as part
of a person’s participation in court proceedings
through a live audio link.

Application
3. This Ordinance shall apply to any proceedings—
(a) in the Court of Appeal;



(b) in the Supreme Court;
(c) in the Magistrate’s Court;
(d) any tribunal established under an Ordinance;
(e) any other court that may be established under an
Ordinance.
PART II

USE OF LIVE LINK IN CIVIL AND CRIMINAL PROCEEDINGS

Power of court to give direction for a person to participate
by live link

4. (1) The court may give direction for a participant to make
an appearance or participate in any proceedings in the court
through a live link.

(2) A direction may be given under this section in respect
of'a person—

(a) of the court’s own motion;
(b) on application by the person; or
(c) on application by a party to the proceedings.

(3) A court may not give a direction under this section
unless the court is satisfied that it is in the interests of justice to
do so.

(4) In deciding whether to give a direction under this
section, the court shall consider all the circumstances of the case.

(5) Those circumstances include—
(a) the views of the person;
(b) the views of the parties to the proceedings; or
(c) public health interests.

(6) Where a court refuses an application for a direction
under this section it shall—

(a) state openly its reasons for doing so; and
(b) if it is a magistrate court or tribunal, cause the
reasons to be entered in the record book.
Effect and rescission of direction
5. (1) Where in any proceedings a court—

(a) has given a direction under section 4 in respect of
a person; and



(b) has not rescinded the direction,

the person may not participate in the proceedings otherwise
than through a live link.

(2) A court may rescind a direction under section 4 if it
appears to the court to be in the interests of justice to do so.

(3) Where it does so, the person concerned ceases to be
able to participate in the proceedings through a live link, but this
shall not prevent a further direction under section 4 being given
in the proceedings in respect of the person.

(4) A direction under section 4 in respect of a person may
be rescinded—

(a) of the court’s own motion;
(b) on application by the person; or
(c) on application by a party to the proceedings.

(5) An application may not be made under subsection (4)
(b) or (c) unless there has been a material change of
circumstances since the direction was given.

(6) Where a court rescinds a direction under section 4, or
refuses an application to rescind such a direction, it shall—

(a) state openly its reasons for rescinding the direction
or refusing the application; and

(b) if it is a magistrate’s court or tribunal, cause the
reasons to be entered in the record book.

Use of live video link in civil proceedings

6. (1) The court in exercising its power under section 4 may
determine whether a participant is allowed to make an appearance
in a proceedings through the use of a live video link.

(2) The court may make a determination under subsection
(1) taking into account—

(a) section 4 (2) to (6); and

(b) the criteria set out in section 14.

Use of live audio link in civil proceedings

7. The court in exercising its power under section 4 may
determine whether a participant may be allowed to make an
appearance or participate in a proceedings through the use of a
live audio link, where—



(a) the court considers the criteria set out in section 14
in deciding whether the use of a live audio link is
appropriate in the circumstances; and

(b) the court determines that it is not contrary to the
interests of justice to use live audio link instead of
a live video link.

Use of live video link in criminal proceedings

8. (1)The court in exercising its power under section 4 may
determine whether a participant is allowed to make an appearance
or participate in a criminal proceedings through the use of a live
video link.

(2) The court may make a determination under subsection
(1) taking into account—

(a) section 4 (2) to (6);
(b) the criteria set out in section 14 and 15; or

(c) any additional criteria or conditions as may be
prescribed under section 15 (c).

Use of live audio link in criminal proceedings

9. The court in exercising its power under section 4 may
determine that a participant may make an appearance or
participate in a criminal proceedings through the use of a live
audio link where—

(a) the court considers the criteria set out in sections
14 and 15 in deciding whether the use of a live
audio link is appropriate in the circumstances;

(b) the defendant is not required to attend the hearing;
or

(c) the court determines that it is not contrary to the
interests of justice to use a live audio link instead
of a live video link.

Jury to participate by live video link

10. The court may exercise its powers under section 4 to give
a direction for a person’s participation in proceedings as a
member of a jury through the use of a live video link.

Direction to jury

11. The judge may direct the jury that it shall not draw any
adverse inference against any party to a proceedings because of
the use of a live video link in the proceedings.



Participation by persons outside the Islands

12. A direction under section 4 and any determination under
section 6 to 9 may be given in respect of a person whether the
person is in the Islands or elsewhere.

Treatment and recognition of appearance of a person via
live link

13. (1) A person who takes part in proceedings through a live
video link or a live audio link is to be treated as—

(a) complying with any requirement (however
imposed or expressed) for that person to attend or
appear before the court for purposes of that
participation in those proceedings; and

(b) present in court for the purposes of those
proceedings.

(2) Proceedings that are conducted—
(a) wholly as video proceedings; or
(b) wholly as audio proceedings,
are to be regarded as taking place at the place where the
court has designated for the proceedings.
PART III

CRITERIA AND CONDITIONS FOR USE OF LIVE LINK IN CIVIL AND
CRIMINAL PROCEEDINGS

General criteria for use of live link

14. A court in making a determination under sections 6 to 9
whether or not to allow the use of live link for the appearance of
any participant in a proceedings shall consider the following—

(a) the nature of the proceedings;

(b) the availability and quality of the technology to be
used;

(c) the potential impact of the use of the technology
on the effective maintenance of the rights of the
other parties to the proceedings including—

(i) the ability to assess the credibility of
witnesses and the reliability of evidence
presented to the court; and

(i1) the level of contact with other participants;
and



(d) any other relevant matters.

Additional criteria for use of live link in criminal
proceedings

15. A court in making a determination under sections 6 to 9
whether or not to allow the use of live link for the appearance of
any participant in a criminal proceedings shall consider the
following—

(a) the potential impact of the technology on the
effective maintenance of the right of the defendant
to a fair trial;

(b) his rights associated with the hearing in
particular—

(i)the ability of the defendant—
(A) to comprehend the proceedings;

(B) to participate effectively in the conduct of
his defence;

(C) to consult and instruct counsel privately;
(D) to access relevant evidence; and

(E)to examine the witnesses for the
prosecution;

(i) the level of contact the defendant has with the
other participants;

(ii1) any adverse impression that may arise through
the defendant or any other participant
appearing by means of a live link and whether
that adverse impression may be mitigated; and

(c) any other criteria or conditions as may be
prescribed by the Governor acting on the advice of
the Chief Justice.

PART IV
PUBLIC BROADCAST OF PROCEEDINGS AND RELATED OFFENCES
Use of live video or audio link for public to see and hear
proceedings

16.(1)Where the court directs that proceedings are to be
conducted wholly as video proceedings, the court—
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(a) may direct specifically how the proceedings are to
be broadcast for the purpose of enabling members
of the public to hear the proceedings; or

(b) may direct specifically how the proceedings are to
be broadcast for the purpose of enabling the court
to keep a video record of the proceedings.

(2) Where the court directs that proceedings are to be
conducted wholly as audio proceedings, the court—

(a) may direct specifically how the proceedings are to
be broadcast for the purpose of enabling members
of the public to hear the proceedings; or

(b) may direct specifically how a recording of the
proceedings is to be made for the purpose of
enabling the court to keep an audio record of the
proceedings.

(3) A direction under this section may relate to the whole,
or to part, of the proceedings concerned.
Unauthorised recording or transmission of a broadcast
17. (1)A person who makes or attempts to make—
(a) an unauthorised recording; or
(b) an unauthorised transmission,

of an image or sound which is being broadcast in accordance
with a direction under section 16, commits an offence and is
liable on conviction to a fine of $1,000 or to imprisonment for
three months or to both.

2) A person who makes or attempts to make—
p p
(a) an unauthorised recording; or
(b) an unauthorised transmission,

of an image of, or sound by, another person while the other
person is viewing or listening to a broadcast made in accordance
with a direction under section 16, commits an offence and is
liable on conviction to a fine of $1,000 or to imprisonment for
three months or to both.

(3) It is a defence for a person charged with an offence
under subsection (1) or (2) to prove that, at the time of the actual
or attempted recording or transmission of the image or sound
concerned—

(a) he was not in designated live-streaming premises;
and
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(b) he did not know, and could not know, and could
not reasonably have known, that the image or
sound was—

(1) being broadcast in accordance with a
direction under section 16 (1);

(i) an image of, or sound made by, another
person while viewing or listening to a
broadcast made in accordance with a
direction under section 16 (2).

(4) For the purposes of this section it does not matter
whether a person making, or attempting to make, a recording or
transmission intends the recording or transmission, or anything
comprised in it, to be seen or heard by any other person.

(5) For the purposes of this section a recording or
transmission is “unauthorised” unless it is—

(a) authorised by a direction under section 16;

(b) otherwise authorised (generally or specifically) by
the court in which the proceedings concerned are
being conducted, or

(c) authorised (generally or specifically) by the Chief
Justice.

(6) In this section—

“designated live streaming premises” means premises that are
designated by the Chief Justice for the purposes of this
Ordinance as premises provided by the Chief Justice for
the purpose of enabling members of the public to see and
hear, or hear, proceedings that are broadcast in accordance
with directions under section 16.

Unauthorised recording or transmission of a live link
18. (1) A person who makes, or attempts to make—
(a) an unauthorised recording; or

(b) an unauthorised transmission,

of an image or sound which is being transmitted through a live
video link or transmitted through a live audio link commits an
offence and is liable on conviction to a fine of $1,000 or to
imprisonment for three months or to both.

(2) A person who makes, or attempts to make—
(a) an unauthorised recording; or

(b) an unauthorised transmission,

12



of an image of, or sound made by, any person, including of
himself, while that person is participating in proceedings through
a live video link or a live audio link commits an offence and is
liable on conviction to a fine of $1,000 or to imprisonment for
three months or to both.

(3) It is a defence for a person charged with an offence
under subsection (1) or (2) to prove that, at the time of the actual
or attempted recording or transmission he did not know, and
could not reasonably have known, that the image or sound
concerned—

(a) was being transmitted through a live video link or
through a live audio link pursuant to subsection
(1); or

(b) was an image of, or sound made by, a person
while that person was participating in proceedings
through a live video or live audio link pursuant to
subsection (2).

(4) For the purposes of this section it does not matter
whether a person making, or attempting to make, a recording or
transmission intends the recording or transmission, or anything
comprised in it, to be seen or heard by any other person.

(5) For the purposes of this section a recording or
transmission is “unauthorised” unless it is—

(a) authorised (generally or specifically) by the court
in which the proceedings concerned are being
conducted; or

(b) authorised (generally or specifically) by the Chief
Justice.
PART V

DETERMINING PLACE AND REMOTE PARTICIPATION

Determining place for proceedings using live link

19. (1) The place where proceedings are conducted through
the use of a live link shall be the courtroom or hearing room in
the Islands, as the case may be, being the place where such
proceedings are usually conducted.

(2) A person who is present at any place other than
described in subsection (1), whether in the Islands or elsewhere,
shall be regarded as being in the presence of the court, that is, as
being in the courtroom or hearing room as the case may be.
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(3) For the purposes of this section and section 20, a
person is not to be regarded as including a defendant in criminal
proceedings.

(4) For the avoidance of doubt, the jurisdiction of the
court, wherever the court may be situated, is in the Islands and
nothing in this section or in section 20 shall be read as creating a
jurisdiction in any place other than the place as set out in
subsection (1).

Remote participation

20. (1) For the purposes of allowing a person to participate in
a proceedings, through the use of a live link, the place may be
either in the Islands or elsewhere.

(2) The place may be one, determined under—
(a) section 19;
(b) any other section of this Ordinance;
(c) any other Ordinance;
(d) any rules of court; or

(e) any practice direction issued by the Chief Justice.

Arrangements for remote participation of the jury

21. Subject to section 19 and 20, the court may make any
arrangements as may be specified in any rules of court or any
practice direction issued by the Chief Justice—

(a) for the remote participation of the jury in a
proceedings; or

(b) for the jury to conduct its deliberations by remote
participation,

through the use of a live video link.

14



PART VI

MISCELLANEOUS

Documents and other exhibits when persons appear using
live link

22. A document may be put to or by a person appearing at a
proceedings by the use of a live link, or another exhibit may be
shown to or by that person—

(a) by transmitting the document or other exhibit
electronically;

(b) by the use of a live link; or
(c) by any other manner that the court thinks fit.

Relationship with other Ordinance

23. Where a provision in an Ordinance or rule of court
provides for the appearance of a participant at a proceedings by
the use of a live link, then this Ordinance shall be read subject to
that Ordinance or rule of court.

Use of live link does not affect exercise of court’s powers

24. (1) For the avoidance of doubt, a court presiding in a
proceedings in which a live link is used has all the powers that
the court would have if the participant appeared in person.

(2) For the avoidance of doubt, the power of a court to
give a direction or make a determination under this Ordinance is
additional to, and does not limit, any other power of the court.

Expenses

25. Where the court directs evidence to be taken, or
submissions to be made, by a live link from a person under this
Ordinance, the court may make any orders as it considers just for
the payment of expenses incurred in connection with taking the
evidence or making the submissions or providing the live link.

Failure of live link

26. Where a live link is being used in accordance with this
Ordinance for the purposes of a proceedings before a court, fails
during the proceedings, the court may adjourn the proceedings or
make any other orders as are appropriate in the circumstances.
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Technical requirements for use of live link

27. The Chief Justice may prescribe by rules of court for the
following—

(a) the form of live video link and live audio link;
(b) the procedure to be followed;

(c) the arrangements to be made where a person is to
appear by the use of live link;

(d) the type of equipment, or class of equipment, to be
used to establish a live link;

(e) the equipment to be used for recording and
transcribing;

(f) the layout of cameras;
(g) the standard, or speed, of transmission;
(h) the quality of communications;
(i) any other matter relating to use of live link; and
(/) any other requirements the Chief Justice may wish
to 1mpose.
Regulations

28. The Governor may, on the recommendation of the Chief
Justice make Regulations in relation to any matter appearing to
the Governor to be necessary or expedient for the purpose of
giving due effect to this Ordinance.

Repeals
29 (1) The Audio Visual Link Ordinance is repealed.

(2) Section 24A of the Jury Ordinance is repealed.
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