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Foreword

In furtherance of the effective and efficient discharge of the demanding role and duty
of the Prosecutor, | am pleased to formulate and publish this Prosecution Policy (the
Policy) under section 100(6) of the TCI Constitution. This Policy is an over-arching and
important document that sets out the principles that will guide and be applied by the
Director of Public Prosecutions (DPP) and the Office of the DPP (ODPP) in their
approach to prosecutions. It also stipulates the standards expected of all Prosecutors
employed in the ODPP or instructed by the DPP. The ODPP is a prosecutorial agency
and a constitutional institution protecting good governance in the Turks and Caicos
Islands. By this policy, the public we serve, will also hold us accountable in the

discharge of these dual constitutional mandates.

This Policy has two unique features. First, although not a constitutional requirement,
it was nevertheless subjected to consultations among the TCI criminal justice
stakeholders including the Judicial Administration, the Bar Association, the Police, and
the Attorney General's Chambers, among others. | am very grateful to these
stakeholders for their invaluable feedback which, in part, informed this Policy. The
second feature of this Policy is that it incorporates the international professional
standards and benchmarks for Prosecutors adopted by the International Association
of Prosecutors (IAP) in 1999.

By its very nature, this Policy will remain a living document. Consequently, it will be
subject to periodic reviews and supplemented from time to time by relevant guidance

notes and directives by the DPP.

| remain profoundly grateful to the Criminal Justice Adviser, Hilary Ryan of the UK
Crown Prosecution Service for her key role in the formulation of this Policy. She also
facilitated the requisite training on it for the ODPP Prosecutors who, in turn, have
commendably taken ownership of the Policy and committed to abide by its letter and

spirit.

Eugene Otuonye, Q.C.
Director Public Prosecutions



1. Introduction

1.1.

1.2.

1.3.

This Prosecution Policy (the Policy) is formulated and published by the
Director of Public Prosecutions (DPP) under section 100(6) of the Turks
and Caicos Islands (TCI) Constitution and replaces the Prosecution
Policy published in 2013. This policy may be supplemented from time to

time by additional guidance to prosecutors.

The Office of the DPP (ODPP) is the principal public prosecution service
for the Turks and Caicos Islands. The independence of the DPP is
guaranteed under section 97(2) of the Constitution and the powers of

the DPP are set out in Section 100 of the Constitution.

This Policy sets out the principles that will guide and be applied by the
DPP and the ODPP in their approach to prosecutions. It also stipulates
the standards expected of all prosecutors employed in the ODPP or
instructed by the DPP.

In this Policy:

e “suspect” is used to describe a person who is under consideration
as the subject of formal criminal proceedings;

e “defendant” is used to describe a person who has been
charged or summonsed,;

o “offender” is used to describe a person who has admitted guilt as
to the commission of an offence, or who has been found guilty in a

court of law.

‘victim” is used to describe a person against whom an offence has been
committed, or the complainant in a case being considered or prosecuted
by the ODPP.

“Prosecutor” refers to the Public Prosecutor employed directly in the
ODPP and to Attorneys retained by the DPP to prosecute on his/her
behalf.



2. General Principles and Prosecutorial Standards

2.1 The independence of the prosecutor is central to the criminal justice system of a

democratic society. The International Association of Prosecutors — Standards of
Professional Responsibility and Statement of the Essential Duties and Rights of
Prosecutors (IAP Standards and Statements) state that “the use of prosecutorial
discretion...should be exercised independently and be free from political
interference” and requires prosecutors to “perform their duties without fear, favour
or prejudice”. The integrity of the system of public prosecution depends on having
Prosecutors who are independent from persons or agencies that are not part of the
prosecution decision-making process. The ODPP Prosecutors are also
independent from the police and other investigators.

The Director of Public Prosecutions under the authority of the Constitution hereby
adopts the standards and duties set out in Articles 1-5 of the IAP Standards and
Statements as the standards and duties to be expected of all Prosecutors
employed in or instructed by the ODPP. Those standards and duties are set out
at Annex A to this policy. Further the DPP recognises the importance of the
empowerment provisions in Article 6. The DPP undertakes to ensure compliance
with these provisions so far as it is within his power to do so, and to support the
Government of the Turks and Caicos Islands in its efforts to meet the requirements

of those provisions.

2.21t is not the function of the ODPP to decide whether a person is guilty of a criminal

offence, but to make assessments about whether it is appropriate to present
charges for the criminal court to consider. The ODPP assessment of any case is
not in any sense a finding of, or implication of, any guilt or criminal conduct. A
finding of guilt can only be made by a court. Similarly, a decision not to bring
criminal charges does not necessarily mean that an individual has not been a victim

of crime. It is not the role of the ODPP to make such determinations.

2.3The decision to prosecute is a serious step that affects suspects, victims,

witnesses and the public at large and must be undertaken with the utmost care.



2.41t is the duty of prosecutors to make sure that the right person is prosecuted for
the right offence and to bring offenders to justice wherever possible. Casework
decisions taken fairly, impartially and with integrity help to secure justice for
victims, witnesses, suspects, defendants and the public. Prosecutors must ensure
that the law is properly applied, that relevant evidence is put before the court and

that obligations of disclosure of unused material are complied with.

2.5Although each case must be considered on its own facts and on its own merits,

there are general principles that apply in every case.

2.6 When making decisions, prosecutors must be fair and objective. They must not
let any personal views about the ethnic or national origin, gender, disability, age,
religion or belief, sexual orientation or gender identity of the suspect, defendant,
victim or any witness influence their decisions. Neither must they be motivated
by political considerations. Prosecutors must always act in the interests of justice

and not solely for the purpose of obtaining a conviction.

2.7 Prosecutors must be even-handed in their approach to every case and have a duty
to protect the rights of suspects and defendants, while providing the best possible

service to victims.

2.8 Prosecutors have a duty continuously to review their case and that duty only

ends when the case is concluded and includes appeals.

2.9Prosecutors must apply the principles of the Constitution at each stage of a case.
They must comply with any guidelines issued by the DPP. Prosecutors must also
comply with the laws of, and any rules of court issued under, any ordinance of the

Turks and Caicos Islands.

3. The Decision Whether to Prosecute

3.1. In more serious or complex cases prosecutors may be asked by the police
to decide whether a person should be charged with a criminal offence and,
if so, what that offence should be. They make their decisions in accordance

with this Policy, and any relevant guidance or policy issued by the DPP.



3.2.

3.3.

3.4.

The police and other investigators are responsible for conducting inquiries
into any alleged crime and for deciding how to deploy their resources. This
includes decisions to start or continue an investigation and on the scope of
the investigation. In this role, and in discharging their general law
enforcement mandate, they are independent of Prosecutors. Prosecutors
may advise the police about possible reasonable lines of inquiry, evidential
requirements, legal procedures, management of unused material and the
overall investigation strategy. This can include advice to refine or narrow
the scope of the criminal conduct and the number of suspects under
investigation. Such advice assists the police and other investigators to
complete the investigation within a reasonable period of time and to build
the most effective prosecution case. Mutual co-operation is essential to the

justice system, but each agency maintains its own independence.

Prosecutors cannot direct the police or other investigators. However,
prosecutors must have regard to the impact of any failure to pursue an
advised reasonable line of inquiry or to comply with a request for
information, when deciding whether the application of the Full Policy Test
should be deferred or whether the test can be met at all.

Prosecutors should identify and, where possible, seek to rectify evidential
weaknesses but, subject to the Threshold Test (see section 5), they should
quickly stop cases which do not meet the evidential stage of the Full Policy
Test (see section 4) and which cannot be strengthened by further
investigation, or where the public interest clearly does not require a
prosecution (see section 4). Although prosecutors primarily consider the
evidence and information supplied by the police and other investigators,
the suspect or those acting on their behalf may also submit evidence or
information to the prosecutor, before or after charge, to help inform the
prosecutor’s decision. In appropriate cases, the prosecutor may invite the

suspect or their representative to do so.



3.5.

3.6.

Prosecutors should not start or continue a prosecution where their view is
that it is highly likely that a court will rule that a prosecution is an abuse of

its process and stay the proceedings.

Prosecutors must review every case they receive from the police or other
investigators. Review is a continuing process and prosecutors must take
account of any change in circumstances that occurs as the case
develops. This includes what becomes known of the defence case, any
further reasonable lines of inquiry that should be pursued, and receipt of
any unused material that may undermine the prosecution case or assist
the defence case, to the extent that charges should be altered or
discontinued or the prosecution should not proceed. Wherever possible,
prosecutors should consult the investigator when considering changing
the charges or stopping the case. Prosecutors and investigators should
work closely together, but the final responsibility for the decision whether

or not a case should go ahead rests with the ODPP.

4. The Full Policy Test

4.1.

4.2.

4.3.

Prosecutors must only start or continue a prosecution when the case has
passed both stages of the Full Policy Test. The exception is when the
Threshold Test may be applied which is for a limited time whilst the

Defendant is in custody and remains under investigation (see section 5).

The Full Policy Test has two stages: (i) the evidential stage; followed

by (ii) the public interest stage.

The Full Policy Test should be applied:

a) when all outstanding reasonable lines of inquiry have been pursued; or
b) prior to the investigation being completed, if the prosecutor is satisfied
that any further evidence or material is unlikely to affect the application of

the Full Policy Test, whether in favour of or against a prosecution.



4.4,

4.5.

4.6.

4.7.

In most cases prosecutors should only consider whether a prosecution is
in the public interest after considering whether there is sufficient evidence
to prosecute. However, there will be cases where it is clear, prior to
reviewing all the evidence, that the public interest does not require a
prosecution. In these instances, prosecutors may decide that the case

should not proceed further.

Prosecutors should only take such a decision when they are satisfied that
the broad extent of the criminality has been determined and that they are
able to make a fully informed assessment of the public interest. If
prosecutors do not have sufficient information to take such a decision, they
should request such further information as is necessary to reach that
determination and a decision taken later in accordance with the Full Policy

Test set out in this section.

The Evidential Stage

Prosecutors must be satisfied that there is sufficient evidence to provide a

realistic prospect of conviction against each suspect on each charge*.
They must consider what the defence case may be, and how it is likely to
affect the prospects of conviction. A case which does not pass the
evidential stage must not proceed, no matter how serious or sensitive it
may be.

The finding that there is a realistic prospect of conviction is based on the
prosecutor’s objective assessment of the evidence, including the impact
of any defence and any other information that the suspect has put forward
or on which they might rely. It means that an objective, impartial and
reasonable jury or magistrate or judge hearing a case alone, properly
directed and acting in accordance with the law, is more likely than not to
convict the defendant of the charge alleged. This is a different test from
the one that the criminal courts themselves must apply. A court may only

convict if it is sure that the defendant is guilty.



4.8. When deciding whether there is sufficient evidence to prosecute,

prosecutors should ask themselves the following:

" For the purposes of this Palicy, “conviction” includes a finding that “the person did the act or made the omission” in
circumstances where the person is likely to be found not guilty on the grounds of insanity.

Can the evidence be used in court?
Prosecutors should consider whether there is any question over the

admissibility of certain evidence. In doing so, prosecutors should assess:

e the likelihood of that evidence being held as inadmissible by the court;
and

e the importance of that evidence in relation to the evidence as a whole.

Is the evidence reliable?
Prosecutors should consider whether there are any reasons to question

the reliability of the evidence, including its accuracy or integrity.

Is the evidence credible?
Prosecutors should consider whether there are any reasons to doubt

the credibility of the evidence.

Is there any other material that might affect the sufficiency of evidence?
Prosecutors must consider at this stage and throughout the case whether
there is any material that may affect the assessment of the sufficiency of
evidence, including examined and unexamined material in the possession of
the police, and material that may be obtained through further reasonable lines
of inquiry. Prosecutors should carefully consider all of the evidence in the
case where victims or other withesses do not intend to support the
prosecution to consider whether the remaining evidence is sufficiently

compelling to justify a prosecution.



4.9.

4.10.

4.11.

4.12.

4.13.

The Public Interest Stage

In every case where there is sufficient evidence to justify a prosecution,
prosecutors must go on to consider whether a prosecution is required in the

public interest.

It has never been the rule that a prosecution will automatically take place once
the evidential stage is met. A prosecution will usually take place unless the
Prosecutor is satisfied that it is not in the public interest to prosecute the
offender.

When deciding the public interest, prosecutors should consider each of the
guestions set out below in paragraphs 4.14 a) to g) so as to identify and
determine the relevant public interest factors tending for and against
prosecution. These factors, together with any public interest factors set out in
relevant guidance or policy issued by the DPP, should enable prosecutors to

form an overall assessment of the public interest.

The explanatory text below each question in paragraphs 4.14 a) to g) provides
guidance to prosecutors when addressing each particular question and
determining whether it identifies public interest factors for or against
prosecution. The questions identified are not exhaustive, and not all the
guestions may be relevant in every case. The weight to be attached to each
of the questions, and the factors identified, will also vary according to the facts

and merits of each case.

It is quite possible that one public interest factor alone may outweigh a
number of other factors which tend in the opposite direction. Although there
may be public interest factors tending against prosecution in a particular
case, prosecutors should consider whether nonetheless a prosecution
should go ahead, and those factors put to the court for consideration when

sentence is passed.



4.14. Prosecutors should consider each of the following questions:

a) How serious is the offence committed?

The more serious the offence, the more likely it is that a
prosecution is required.

When assessing the seriousness of an offence, prosecutors should
include in their consideration the suspect’s culpability and the harm

caused, by asking themselves the questions at b) and c).

b) What is the level of culpability of the suspect?

Vi.

The greater the suspect’s level of culpability, the more likely it is

that a prosecution is required.

Culpability is likely to be determined by:

the suspect’s level of involvement;

the extent to which the offending was premeditated and/or planned;
the extent to which the suspect has benefitted from criminal conduct;
whether the suspect has previous criminal convictions and any
offending whilst under investigation or whilst subject to a court order;
whether the offending was or is likely to be continued,

repeated or escalated;

the suspect’s age and maturity (see paragraph d below).

A suspect is likely to have a much lower level of culpability if the suspect
has been compelled, coerced or exploited, particularly if they are the

victim of a crime that is linked to their offending such as human trafficking.

Prosecutors should also have regard to whether the suspect is, or was at
the time of the offence, affected by any significant mental or physical ill
health or disability, as in some circumstances this may mean that it is
less likely that a prosecution is required. However, prosecutors will also

need to consider how serious the offence was, whether the suspect is



likely to re-offend and the need to safeguard the public or those providing

care to such persons.

¢) What are the circumstances of and the harm caused to the victim?

e The circumstances of the victim are highly relevant. The more vulnerable
the victim’s situation, or the greater the perceived vulnerability of the

victim, the more likely it is that a prosecution is required.

e This includes where a position of trust or authority exists between the

suspect and victim.

e A prosecution is also more likely if the offence has been committed

against a victim who was at the time a person serving the public.

e Itis more likely that prosecution is required if the offence was motivated
by any form of prejudice against the victim’s actual or presumed ethnic
or national origin, gender, disability, age, religion or belief, sexual
orientation or gender identity; or if the suspect targeted or exploited the
victim, or demonstrated hostility towards the victim, based on any of

those characteristics.

e Prosecutors also need to consider if a prosecution is likely to have an
adverse effect on the victim’s physical or mental health, always bearing in
mind the seriousness of the offence, the availability of court measures to
enable the witness to give evidence and the possibility of a prosecution
without the participation of the victim.

e Prosecutors should take into account the views expressed by the victim
about the impact that the offence has had. In appropriate cases, this may
also include the views of the victim’s family. A victim impact statement
should be requested and considered in all appropriate cases.

e However, the ODPP does not act for victims or their families in the same

way as solicitors act for their clients, and prosecutors must form an



overall view of the public interest based on the wider community.

d) What was the suspect’s age and maturity at the time of the offence?

e The criminal justice system treats children and young people differently
from adults and significant weight must be attached to the age of the
suspect if they are a child or young person under 16.

e The best interests of the child or young person must be considered,
including whether a prosecution is likely to have an adverse impact on
their future prospects that is disproportionate to the seriousness of the
offending. In reaching a decision the prosecutor should, in appropriate
cases, consult with the Department of Social Development and probation
services before commencing, or when deciding whether to continue with,

a prosecution.

e Prosecutors must have regard to the principal aim of the youth justice
system, which is to prevent offending by children and young people.
Prosecutors must also have regard to the obligations arising under the
United Nations 1989 Convention on the Rights of the Child.

e Prosecutors should consider the suspect’s maturity, as well as their
chronological age, as young adults will continue to mature into their

mid- twenties.

e As a starting point, the younger the suspect, the less likely it is

that a prosecution is required.

e However, there may be circumstances which mean that, notwithstanding
the fact that the suspect is under 16 or lacks maturity, a prosecution is
in the public interest. These include where:

i. the offence committed is serious; or

i. the suspect’s past record suggests that a prosecution should take



place.

e) What is the impact on the community?

e The greater the impact of the offending on the community, the more likely

it is that a prosecution is required.

e The prevalence of an offence in a community may cause particular

harm to that community, increasing the seriousness of the offending.

e Community is not restricted to communities defined by location or
nationality and may relate to a group of people who share certain
characteristics, experiences or backgrounds, including an occupational
group.

e Evidence of impact on a community may be obtained by way of a

Community Impact Statement.

f) Is prosecution a proportionate response?

e In considering whether prosecution is proportionate to the likely

outcome, the following may be relevant:

i.  The costtothe ODPP and the wider criminal justice system, especially
where it could be regarded as excessive when weighed against any
likely penalty. Prosecutors should not decide the public interest on the
basis of this factor alone. It is essential that regard is also given to the
public interest factors identified when considering the other questions
in paragraphs 4.14 a) to g), but cost can be a relevant factor when

making an overall assessment of the public interest.

i. Cases should be prosecuted in accordance with principles of
effective case management. For example, in a case involving
multiple suspects, prosecution might be reserved for the main
participants in order to avoid excessively long and complex

proceedings.



g) Do sources of information require protecting?

e In cases where public interest immunity does not apply, special care
should be taken when proceeding with a prosecution where details may
need to be made public that could harm sources of information, ongoing
investigations, international relations or national security. It is essential

that such cases are kept under continuing review.

Constitutional Considerations

4.15. In addition to the evidential and public interest tests Prosecutors must
consider whether a prosecution or any aspect of the way in which a case will
be conducted is compliant with the Constitution of the Turks and Caicos
Islands. The wording of the Constitution should not be interpreted in an unduly
restrictive way but in line with caselaw and best practice. Where the
constitutional rights of a suspect, victim or any other party to a case appear to
be compromised the Prosecutor should explore opportunities to ensure that

they are protected.

5. The Threshold Test

5.11In limited circumstances, where the Full Policy Test is not met, the Threshold
Test may be applied to charge a suspect for the purpose of enabling their
continued detention whilst the investigation continues. The seriousness or
circumstances of the case must justify the making of an immediate charging

decision, and there must be substantial grounds to object to bail.

5.2 There must be a rigorous examination of the five conditions of the Threshold
Test, set out below, to ensure that it is only applied when necessary and that
cases are not charged prematurely. All five conditions must be met before
the Threshold Test can be applied. Where any of the conditions are not met,
there is no need to consider any of the other conditions, as the Threshold

Test cannot be applied and the suspect cannot be charged.



First condition - There are reasonable grounds to suspect that the

person to be charged has committed the offence

5.3 Prosecutors must be satisfied, on an objective assessment of the evidence,
that there are reasonable grounds to suspect that the person to be charged
has committed the offence. The assessment must consider the impact of

any defence or information that the suspect has put forward or on which they
mightrely.

5.41n determining whether there are reasonable grounds to suspect, prosecutors
must consider all of the material or information available, whether in evidential
format or otherwise. Prosecutors must be satisfied from the available

information that the material to be relied on at this stage is capable of being:

. put into an admissible format for presentation in court;
o reliable; and

° credible.

Second condition - Further evidence can be obtained to provide a
realistic prospect of conviction
5.5Prosecutors must be satisfied that there are reasonable grounds to believe

that the continuing investigation will provide further evidence, within a
reasonable period of time, so that when all the evidence is considered
together, including material which may point away from as well as towards a
particular suspect, it is capable of establishing a realistic prospect of
conviction in accordance with the Full Policy Test.

5.6 The likely further evidence must be identifiable and not merely speculative.

5.71n reaching this decision prosecutors must consider:

e the nature, extent and admissibility of any likely further evidence

and the impact it will have on the case;

e the charges that all the evidence will support;



e the reasons why the evidence is not already available;

e the time required to obtain the further evidence, including whether it
could be obtained within any available detention period; and

e whether the delay in applying the Full Policy Test is reasonable in

all the circumstances.

Third condition - The seriousness or the circumstances of the case

justifies the making of an immediate charging decision

5.8 The seriousness and the circumstances of the case should be assessed in
relation to the alleged offending and should be linked to the level of risk
created by granting bail.

Fourth condition - There are continuing substantial grounds to object

to bail and in all the circumstances of the case it is proper to do so

5.9 This determination must be based on a proper risk assessment, which
reveals that the suspect is not suitable to be bailed, even with substantial
conditions. For example, a dangerous suspect who poses a serious risk of
harm to a particular person or the public, or a suspect who poses a serious
risk of absconding or interfering with witnesses. Prosecutors should not
accept, without careful enquiry, any unjustified or unsupported assertions

about risk if release on bail were to take place.

Fifth condition - It is in the public interest to charge the suspect
5.10 Prosecutors must apply the public interest stage of the Full Policy Test

based on the information available at that time.

Reviewing the Threshold Test

5.11 A decision to charge under the Threshold Test must be kept under review.
The prosecutor should be proactive to secure from the police the identified
outstanding evidence or other material in accordance with an agreed

timetable. The evidence must be regularly assessed to ensure that the



charge is still appropriate and that continued objection to bail is justified. The
Full Policy Test must be applied as soon as the anticipated further evidence
or material is received and, in any event, in High Court cases, before the

sufficiency hearing.

6. Selection of Charges

6.1.

6.2.

6.3.

6.4.

6.5.

Prosecutors should select charges which:

reflect the seriousness and extent of the offending;

e give the court adequate powers to sentence and impose
appropriate post- conviction orders;

e allow a confiscation order to be made in appropriate cases,
where a defendant has benefitted from criminal conduct; and

e enable the case to be presented in a clear and simple way.

This means that prosecutors may not always choose or continue with
the most serious charge where there is a choice and the interests of

justice are met by selecting the lesser charge.

Prosecutors should never proceed with more charges than are necessary
just to encourage a defendant to plead guilty to a few. In the same way,
they should never proceed with a more serious charge just to encourage a

defendant to plead guilty to a less serious one.

Prosecutors should not change the charge simply because of the decision

made by the court or the defendant about where the case will be heard.

Prosecutors must take account of any relevant change in circumstances

as the case progresses after charge.



/. Court Venue

7.1Prosecutors must have regard to guidelines on sentencing and any other relevant
factor when making submissions to the magistrates’ court about where the
defendant should be tried. It is the duty of the Prosecutor to ensure that the

Magistrate is fully informed about all relevant matters before a decision is made.

7.2Speed must never be the only reason for asking for a case to stay in the
magistrates’ court. Prosecutors should however consider the effect of any likely
delay if a case is sent to the Supreme Court, including the possible effect on any

victim or witness.

7.3Prosecutors should bear in mind that if confiscation proceedings are
required, these may only take place in the Supreme Court. Summary

proceedings may be committed for that purpose, where appropriate.

7.4Prosecutors should consider from the first review whether a case is suitable
for trial without a jury taking into consideration all the prevailing
circumstances (including the factors set out at section 58 of the Criminal
procedure Ordinance) and make timely applications in appropriate cases. In
addition to those factors Prosecutors may consider whether the high profile
or family and community connections of the Defendant may make it difficult

to empanel a jury

Venue for Trial in Cases Involving Children and Young
People

7.5Prosecutors must bear in mind that children and young people (under 16s) should
be tried in the Juvenile court wherever possible. It is the court which is best
designed to meet their specific needs. A trial of a child or young person in the
Supreme Court should be reserved for the most serious cases or where the

interests of justice require a child or young person to be jointly tried with an adult.



8. Accepting Guilty Pleas

8.1 Defendants may want to plead guilty to some, but not all, of the charges.
Alternatively, they may want to plead guilty to a different, possibly less

serious, charge because they are admitting only part of the crime.
8.2Prosecutors should only accept the defendant’s plea if:

o the court is able to pass a sentence that matches the seriousness
of the offending, particularly where there are aggravating features;

e it enables the court to make a confiscation order in appropriate cases,
where a defendant has benefitted from criminal conduct; and

e it provides the court with adequate powers to impose other ancillary
orders, bearing in mind that these can be made with some offences

but not with others.

8.3Particular care must be taken when considering pleas which would
enable the defendant to avoid the imposition of a mandatory minimum

sentence.
8.4 Prosecutors must never accept a guilty plea just because it is convenient.

8.5In considering whether the pleas offered are acceptable, prosecutors
should ensure that the interests and, where possible, the views of the
victim, or in appropriate cases the views of the victim’s family, are taken
into account when deciding whether it is in the public interest to accept

the plea. However, the decision rests with the prosecutor.

8.61t must be made clear to the court on what basis any plea is advanced
and accepted. In cases where a defendant pleads guilty to the charges
but on the basis of facts that are different from the prosecution case, and
where this may significantly affect sentence, the court should be invited
to hear evidence to determine what happened, and then sentence on

that basis.



8.7 Prosecutors should take into account any specific guidance issued by the
DPP when accepting pleas and should record their reasons for accepting
pleas to less than the original charges.

9. Reconsidering a Prosecution Decision

9.1People should be able to rely on decisions taken by the ODPP. Normally,
if the ODPP tells a suspect or defendant that there will not be a
prosecution, or that the prosecution has been stopped, the case will not
start again. But occasionally there are cases where the ODPP will
overturn a decision not to prosecute or to deal with the case by way of
an out-of-court disposal or when it will restart the prosecution, particularly

if the case is serious.
9.2 These cases include:

e cases where a further review of the original decision shows that it was
wrong and, in order to maintain confidence in the criminal justice
system, a prosecution should be brought despite the earlier decision;

e cases which are stopped so that further anticipated evidence, which is
likely to become available in the fairly near future, can be collected and
prepared. In these cases, the prosecutor will tell the defendant that the
prosecution may well start again;

e cases which are not prosecuted or are stopped because of a lack of
evidence but where more significant evidence is discovered later; and

e cases involving a death in which a review following the findings of an
inquest concludes that a prosecution should be brought,

notwithstanding any earlier decision not to prosecute.

(Annex ‘A’ follows)



Annex A

STANDARDS OF PROFESSIONAL RESPONSIBILITY AND
STATEMENT OF THE ESSENTIAL DUTIES AND RIGHTS OF
PROSECUTORS:

ADOPTED BY

THE INTERNATIONAL ASSOCIATION OF PROSECUTORS
ON THE TWENTY THIRD DAY OF APRIL 1999

ARTICLE 1
Professional conduct

Prosecutors shall:

1.1 at all times maintain the honour and dignity of their profession;

1.2 always conduct themselves professionally, in accordance with the law and the
rules and ethics of their profession;

1.3 at all times exercise the highest standards of integrity and care;

1.4 keep themselves well-informed and abreast of relevant legal developments;
1.5 strive to be, and to be seen to be, consistent, independent and impartial;

1.6 always protect an accused person's right to a fair trial, and in particular ensure
that evidence favourable to the accused is disclosed in accordance with the law or
the requirements of a fair trial;

1.7 always serve and protect the public interest; and

1.8 respect, protect and uphold the universal concept of human dignity and human

rights.

ARTICLE 2

Independence
2.1 The use of prosecutorial discretion, when permitted in a particular jurisdiction,

should be exercised independently and be free from political interference.



2.2 If non-prosecutorial authorities have the right to give general or specific
instructions to prosecutors, such instructions should be:

* transparent;

« consistent with lawful authority;

* subject to established guidelines to safeguard the actuality and the perception of
prosecutorial independence.

2.2 Any right of non-prosecutorial authorities to direct the institution of proceedings or

to stop legally instituted proceedings should be exercised in similar fashion



ARTICLE 3

Impartiality

Prosecutors shall perform their duties without fear, favour or prejudice. In particular,
they shall:

3.1 carry out their functions impartially;

3.2 remain unaffected by individual or sectional interests and public or media
pressures and shall have regard only to the public interest;

3.3 act with objectivity;

3.4 have regard to all relevant circumstances, irrespective of whether they are to the
advantage or disadvantage of the suspect;

3.5 in accordance with local law or the requirements of a fair trial, seek to ensure that
all necessary and reasonable enquiries are made and the result disclosed, whether
that points towards the guilt or the innocence of the suspect; and

3.6 always search for the truth and assist the court to arrive at the truth and to do
justice between the community, the victim and the accused according to law and the

dictates of fairness.

ARTICLE 4

Role in criminal proceedings

4.1 Prosecutors shall perform their duties fairly, consistently and expeditiously.

4.2 Prosecutors shall perform an active role in criminal proceedings as follows:

a) where authorised by law or practice to participate in the investigation of crime, or
to exercise authority over the police or other investigators, they will do so objectively,
impartially and professionally;

b) when supervising the investigation of crime, they should ensure that the
investigating services respect legal precepts and fundamental human rights;

¢) when giving advice, they will take care to remain impartial and objective;

d) in the institution of criminal proceedings, they will proceed only when a case is
well-founded upon evidence reasonably believed to be reliable and admissible, and
will not continue with a prosecution in the absence of such evidence;

e) throughout the course of the proceedings, the case will be firmly but fairly

prosecuted; and not beyond what is indicated by the evidence; and



f) when, under local law and practice, they exercise a supervisory function in relation
to the implementation of court decisions or perform other non-prosecutorial
functions, they will always act in the public interest.

4.3 Prosecutors shall, furthermore:

a) preserve professional confidentiality;

b) in accordance with local law and the requirements of a fair trial, consider the
views, legitimate interests and possible concerns of victims and witnesses, when
their personal interests are, or might be, affected, and seek to ensure that victims
and witnesses are informed of their rights; and similarly seek to ensure that any
aggrieved party is informed of the right of recourse to some higher authority/court,
where that is possible;

c) safeguard the rights of the accused in co-operation with the court and other
relevant agencies;

d) disclose to the accused relevant prejudicial and beneficial information as soon as
reasonably possible, in accordance with the law or the requirements of a fair trial;

e) examine proposed evidence to ascertain if it has been lawfully or constitutionally
obtained,;

f) refuse to use evidence reasonably believed to have been obtained through
recourse to unlawful methods which constitute a grave violation of the suspect's
human rights and particularly methods which constitute torture or cruel treatment;

g) seek to ensure that appropriate action is taken against those responsible for using
such methods; and

h) in accordance with local law and the requirements of a fair trial, give due
consideration to waiving prosecution, discontinuing proceedings conditionally or
unconditionally or diverting criminal cases, and particularly those involving young
defendants, from the formal justice system, with full respect for the rights of suspects

and victims, where such action is appropriate.



ARTICLE 5

Co-operation

In order to ensure the fairness and effectiveness of prosecutions, prosecutors shall:
5.1 co-operate with the police, the courts, the legal profession, defence counsel,
ublic defenders and other government agencies, whether nationally or
internationally; and

5.2 render assistance to the prosecution services and colleagues of other

jurisdictions, in accordance with the law and in a spirit of mutual co-operation.

ARTICLE 6

Empowerment

In order to ensure that prosecutors are able to carry out their professional
responsibilities independently and in accordance with these standards, prosecutors
should be protected against arbitrary action by governments. In general they should
be entitled:

6.1 to perform their professional functions without intimidation, hindrance,
harassment, improper interference or unjustified exposure to civil, penal or other
liability;

6.2 together with their families, to be physically protected by the authorities when
their personal safety is threatened as a result of the proper discharge of their
prosecutorial functions;

6.3 to reasonable conditions of service and adequate remuneration, commensurate
with the crucial role performed by them and not to have their salaries or other
benefits arbitrarily diminished;

6.4 to reasonable and regulated tenure, pension and age of retirement subject to
conditions of employment or election in particular cases;

6.5 to recruitment and promotion based on objective factors, and in particular
professional qualifications, ability, integrity, performance and experience, and

decided upon in accordance with fair and impartial procedures;



6.6 to expeditious and fair hearings, based on law or legal regulations, where
disciplinary steps are necessitated by complaints alleging action outside the range of
proper professional standards;

6.7 to objective evaluation and decisions in disciplinary hearings;

6.8 to form and join professional associations or other organisations to represent
their interests, to promote their professional training and to protect their status; and
6.9 to relief from compliance with an unlawful order or an order which is contrary to
professional standards or ethics.

The End



